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[3128-01-M] 
Title 10—Energy 


CHAPTER lI—FEDERAL ENERGY 
ADMINISTRATION ' 


(Docket No. ERA-R-77-3] 


PART 212—MANDATORY 
PETROLEUM PRICE REGULATIONS 


Amendment To Allow Refiners To Al- 
locate Increased Costs to Gasoline 
on a Greater Than Pro Rata Volu- 
metric Basis 


AGENCY: Economic Regulatory Ad- 
ministration, Department of Energy. 


ACTION: Final rule. 


SUMMARY: The Economic Regula- 
tory Administration (ERA) of the De- 
partment of Energy (DOE) hereby 
adopts amendments to the mandatory 
petroleum price regulations which will 
permit refiners to allocate increased 
costs to gasoline on a greater than pro 
rata volumetric basis. These amend- 
ments are being issued as an interim 
measure, pending decontrol of gaso- 
line, to reform certain aspects of the 
current regulatory framework which 
could prohibit full pass through to 
gasoline of actual increased costs asso- 
ciated with gasoline, to promote in- 
vestment in new facilities for the pro- 
duction of gasoline, especially unlead- 
ed gasoline, and to facilitate the tran- 
sition of gasoline from a controlled to 
a decontrolled environment. In addi- 
tion to issuing these amendments, 
ERA is requesting comments on 
whether the present regulations and 
the amendments adopted provide suf- 
ficient incentive for refinery invest- 
ment. 


DATES: Effective December 1, 1978. 
Written comments by February 15, 
1979, 4:30 p.m. ‘ 


ADDRESS: All comments to Office of 
Public Hearings Management, Eco- 
nomic Regulatory Administration, 
Room 2313, Docket No. ERA-R-77-3, 
2000 M Street NW., Washington, D.C. 
20461. 


FOR FURTHER 
CONTACT: 


William L. Webb (Office of Public 
Information), Economic Regulatory 
Administration, 2000 M Street NW., 
Room B110, Washington, D.C. 20461, 
202-634-2170; 


Chuck Boehl (Office of Regulations 
and Emergency Planning), Economic 
Regulatory Administration, 2000 M 


INFORMATION 


‘Editorial note: Chapter II will be ren- 
amed at a future date to reflect that it con- 
tains regulations administered by the Eco- 
nomic Regulatory Administration of the De- 
partment of Energy. 
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Street NW., Room 2304, Washing- 
ton, D.C. 20461, 202-264-7200; 


Ben McRae (Office of General 
Counsel), Department of Energy, 
12th and Pennsylvania Avenue NW., 
Room 5134, Washington, D.C. 20461, 
202-566-9565. 


SUPPLEMENTARY INFORMATION: 


I. Background. 

II. Amendments adopted. 

III. Additional comments requested. 
IV. Other matters. 


I. BACKGROUND 


The pricing regulations applicable to 
refiners generally provide that the 
maximum allowable price for a prod- 
uct is the sum of the weighted average 
price at which the product was lawful- 
ly priced in transactions with the class 
of purchaser concerned on May 15, 
1973, plus allowable increased costs in- 
curred between the month of measure- 
ment and the month of May 1973. The 
regulations specify the method of cal- 
culation of such increased costs, both 
product and nonproduct, and the 
method of their allocation to the 
prices of all products (or product cate- 
gories) in a refiner’s product mix. 

Under the regulations, a refiner’s 
total increased costs of crude oil and 
increased nonproduct costs are allo- 
cated among gasoline and other prod- 
ucts based on the relative volumes of 
such products refined from crude oil 
in the month of measurement. Howev- 
er, because of the relatively more so- 
phisticated refining processes neces- 
sary to produce gasoline, the portions 
of increased crude oil and nonproduct 
costs associated with refining gasoline 
are for most refiners actually greater 
than the percentage of a refiner’s 
volumetric output of gasoline. In order 
to increase the yield of gasoline, refin- 
ers may purchase and refine higher- 
priced light gravity crude oil, thereby 
incurring higher increased product 
costs that are not attributable to prod- 
ucts other than gasoline. Moreover, re- 
fining nonproduct costs and the cost 
of facilities for production of gasoline, 
particularly unleaded gasoline, are 
generally higher than for production 
of other heavier products. Indeed, in 
order to meet the lead phasedown and 
other Clean Air Act requirements with 
respect to the gasoline pool needed to 
satisfy gasoline demand, refiners are 
incurring substantial increased costs. 
For example, increased severity of re- 
forming and use of new catalysts to 
improve octane required to produce 
unleaded gasoline adds substantially 
to refiner costs. 

Prior to the decontrol of residual 
fuel oil on June 1, 1976 (41 FR 13896, 
April 1, 1976), of middle distillates on 
July 1, 1976 (41 FR 24516, June 16, 
1976), and of naphtha, gas oil, lubri- 
cants and certain other products on 


September 1, 1976 (41 FR 30096, July 
22, 1976), the regulations permitted 
the reallocation to gasoline of in- 
creased costs initially allocated to 
these other controlled products but 


not recovered in the prices charged for 


these products. The ability to reallo- 
cate increased costs from other con- 
trolled products to gasoline permitted 
prices that corresponded with the his- 
torical pattern of higher prices for 
gasoline relative to other petroleum 
products to reflect the generally 
higher costs of refining gasoline. Data 
obtained from the thirty largest refin- 
ers for the period March 1975 through 
May 1976, during which time all major 
refined products were controlled, indi- 
cate that refiners utilized the ability 
to reallocate costs from other products 
to gasoline to a significant degree. 
Present regulations continue to allow 
costs to be reallocated from other con- 
trolled products to gasoline, but since 
most products other than gasoline are 
now decontrolled, the opportunity to 
allocate more than a pro rata volumet- 
ric share of costs to gasoline is severe- 
ly limited. 

~On February 11, 1977, the Federal 
Energy Administration (FEA) issued a 
notice of proposed rulemaking and 
public hearing (42 FR 9675, February 
17, 1977) on changes in the refiner 
price regulations to provide the pric- 
ing flexibility refiners possessed prior 
to the earlier decontrol amendments 
by permitting the allocation of in- 
creased costs to gasoline on a greater 
than pro rata volumetric basis, so that 
market prices for refined products 
could remain in their traditional rela- 
tionship which reflected the generally 
higher costs of refining gasoline. Four 
alternative amendments to the refiner 
price regulations to accomplish this 
result were proposed: The first would 
have permitted the reallocation to gas- 
oline of the actual amounts of in- 
creased costs that would be allocated 
on a pro rata basis to exempt products 
but not recovered through sales of 
such products; the second would have 
permitted the allocation to gasoline of 
110 percent of the amount of in- 
creased costs of crude oil that could be 
allocated to gasoline on a pro rata 
volumetric basis; the third would have 
permitted each refiner to reallocate to 
gasoline the same additional percent- 
age of increased costs which that re- 
finer reallocated to gasoline from 
other covered products during the 
base year May 1975 through April 
1976; and the fourth proposed three 
alternative mechanisms to permit the 
allocation to gasoline of a more appro- 
priate proportion of increased nonpro- 
duct costs. One of the options under 
the fourth alternative was use of a for- 
mula to allocate to gasoline a fraction 
of total increased nonproduct costs. 
Under the formula, the fraction would 
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be greater than the percentage of gas- 
oline in a refiner’s output and would 
vary for differing refinery yields of 
gasoline to allow a greater allocation 
for refiners with higher gasoline 
yields. 

A public hearing was held on the 
proposal on March 24-25, 1977 in 
Washington, D.C. and written com- 
ments were received. The majority of 
the comments recommended that total 
refinery costs, rather than only prod- 
uct or only nonproduct costs, should 
be reallocated. However, most refiners 
were critical of the specific alernative 
proposals to reallocate total refinery 
costs. Refiners stated that implemen- 
tation of the first alternative noted 
above would violate the spirit of dere- 
gulation, because refiners would be re- 
quired to calculate the amounts of in- 
creased costs allocable on a pro rata 
basis to and recovered in the sales of 
exempted products as if these prod- 
ucts were still subject to price con- 
trols. Refiners noted, moreover, that 
the first alternative would restrain 
prices of decontrolled products. Nearly 
all the refiners also argued that the 
third alternative would be inappropri- 
ate since the market conditions which 
led to refiners’ reallocation decisions 
in 1975 would not be relevant in 1977 
or thereafter. 

Many refiners recommended the 
adoption of both alternatives two and 
four, so that they would have the op- 
portunity to reallocate all refinery 
costs. Some refiners argued, moreover, 
that 115 percent of increased product 
costs determined on a pro rata volu- 
metric basis, rather than 110 percent, 
should be reallocated to gasoline. 

Prior to its expiration on September 
30, 1977, FEA took no action on the 
proposal to allow the reallocation of 
increased costs to gasoline on a greater 
than pro rata volumetric basis. DOE 
(which, effective October 1, 1977, as- 
sumed the functions of FEA) has con- 
tinued consideration of this proposal 
under section 705 of the Department 
of Energy Organization Act (Pub. L. 
95-91). 


II. AMENDMENTS ADOPTED 


Because of the pro rata volumetric 
allocation provisions, we believe that 
the current price regulations prevent 
most refiners from recovering fully 
the actual increased costs attributable 
to the production of gasoline. Refiners 
that purchase more expensive higher 
yield crude oils in order to increase 
their yield of gasoline and refiners 
that have invested in sophisticated 
production facilities to increase the 
yield and octane of gasoline may be es- 
pecially penalized. This situation could 
discourage gasoline production and in- 
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vestment in new gasoline production 
facilities, especially those for unleaded 
gasoline. Moreover, since refiners are 
able to recover some of the increased 
costs actually attributable to the-pro- 
duction of gasoline only in the prices 
they charge for exempt products, con- 
sumers of those other products, in- 
cluding home heating oil and fuel oil 
for electric utilities, may have to bear 
the burden of some of the increased 
costs of gasoline. Therefore, we are 
hereby amending the refiner price reg- 
ulations to allow the allocation to gas- 
oline of increased costs on a greater 
than pro rata volumetric basis. We 
have evaluated the alternative pro- 
posed amendments in light of the com- 
ments received and current conditions 


Maximum fraction 
allocable to = 
gasoline 


1-/1- 


The following are examples of frac- 
tions of increased nonproduct costs 
which may be allocated to gasoline 
under this formula: 





Ratio of volume of 
gasoline to total 
volume of all 
products 


Fraction of total increased 
nonproduct costs which may 
be allocated to gasoline 





0 





The amendments will grant refiners 
more flexibility to allocate to gasoline 
those increased costs actually attribut- 
able to the production of gasoline. 

To the extent that increased crude 
oil and nonproduct. costs allocated to 
gasoline under these amendments are 
not recovered in the current month, 
they may be banked for future recov- 
ery as provided in the pricing regula- 
tions. 


III. ADDITIONAL COMMENTS REQUESTED 


Although we believe that these 
amendments will assign increased 
crude oil and nonproduct costs to gaso- 
line in a manner more closely reflect- 
ing the actual relative costs of refining 
gasoline, this rulemaking will be con- 
tinued for the purpose of receiving ad- 
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and have determined to adopt the 
second and fourth alternatives pro- 
posed by FEA on February 11, 1977. 

The amendments adopted today will 
permit a refiner to allocate to gasoline 
as much as 110 percent of the amount 
of increased crude oil costs attributa- 
ble to gasoline on a pro rata volumet- 
ric basis, which are determined by 
multiplying the refiner’s total in- 
creased crude oil costs by the ratio of 
the volume of gasoline refined to the 
total volume of all products refined. 

In addition, the amendments will 
permit a refiner to allocate to gasoline 
increased nonproduct costs on a great- 
er than pro rata volumetric basis up to 
an amount determined in accordance 
with the following formula: 


\2 


Volume of gasoline 
refined 

Volume of all 
products refined 





ditional comments on these amend- 
ments and the need, if any, for further 
changes in the regulations to promote 
investment by refiners in production 
facitities, especially those for unleaded 
gasoline. 

We specifically request comments on 
whether refiners’ May 15, 1973 unit 
profit margins, which arguably have 
been eroded by inflation, are currently 
insufficient to generate capital to 
modernize or expand refineries. We 
are particularly interested in factual 
data that would support regulatory 
changes in this area, and examples of 
any investments that were planned 
but have not been implemented be- 
cause of the present regulatory limita- 
tions. We also request comments on 
whether the regulations should be 
amended to provide specific rules for 
the treatment of investments made 
with internally generated or borrowed 
funds and whether, in light of the 
amendments adopted today, there in 
any continuing need to amend the reg- 
ulations to provide for the recovery of 
a fair rate of return on refinery invest- 
ment. Comments supporting amend- 
ments to allow recovery of a rate of 
return should address the manner in 
which the regulations should so pro- 
vide. 

Comments will be received until Feb- 
ruary 15, 1979. You should submit 15 
copies of your comments to the Office 
of Public Hearings Management, Eco- 
nomic Regulatory Administration, 
Room 2313, Docket No. ERA-R-773, 
2000 M Street NW., Washington, D.C. 
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20461. All comments received by DOE 
will be available for public inspection 
in the DOE Reading Room, Room 
GA-152, James Forrestal Building, 
1000 Independence Avenue SW., be- 
tween the hours of 8 a.m., and 4:30 
p.m., Monday through Friday. 

Any information or data considered 
by you to be confidential must be so 
identified and submitted in writing, 
one copy only, in accordance with the 
procedures set forth in 10 CFR 204.9 
(f). Any material not accompanied by 
a statement of confidentiality will be 
considered to be nonconfidential. We 
reserve the right to determine the con- 
fidential status of the information or 
data and to treat it according to our 
determination. While we anticipate 
that we will proceed with the decon- 
trol of gasoline prices in the near 
future, thus making further changes 
in the refiner price regulations relat- 
ing to gasoline unnecessary for the im- 
mediate future, we nevertheless will 
consider comments received in connec- 
tion with our continuing consideration 
of the proposed standby product price 
and allocation regulations (43 FR 
29565, July 10, 1978) that would be 
used in the event of a major crude oil 
or product supply interruption. 


IV. OTHER MATTERS 


In adopting this rule, we have con- 
sidered, in accordance with Executive 
Order 12044, the economic impact of 
our action. We have prepared a regula- 
tory analysis of this amendment. 
Copies may be obtained from the 
ERA, Office of Public Information, 
2000 M Street NW., Room B-110, 
Washington, D.C., 20461, 202-634-2170. 


(Emergency Petroleum Allocation Act of 
1973, Pub. L. 93-159, as amended, Pub. L. 
93-511, Pub. L. 94-99, Pub. L. 94-133, Pub. L. 
94-163, and Pub. L. 94-385; Federal Energy 
Administration Act of 1974, Pub. L. 93-275, 
as amended, Pub. L. 94-385; Energy Policy 
and Conservation Act, Pub. L. 94-163, as 
amended, Pub. L. 94-385; E.O. 11790, 39 FR 
23185; Department of Energy Organization 
Act, Pub. L. 95-91; E.O. 12009, 42 FR 46267.) 


In consideration of the foregoing, 
part 212 of chapter II of title 10 of the 
Code of Federal Regulations is amend- 
ed as set forth below, effective Decem- 
ber 1, 1978. 
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Issued in Washington, D.C., October 
22, 1978. 


Davip.J. BARDIN, 
Administrator, Economic 
Regulatory Administration. 


1. Section 212.83(c)(2)iiiMC) is 
amended in the definition of “A,” to 
read as follows: 


§ 212.83 Price rule. 


a * a * = 


(c) Allocation of increased costs. 
*2¢ 

(2) Formulae. * * * 

(iii) Definitions. * * * 

(C) The “A” factor. 


A,\=As+AS+A; 


“A,” is, for i=1, i=2, i=3, and i=4, 
the sum of the increased costs of crude 
oil attributable to the specific covered 
product or products of the type “i” 
purchased or landed on or after Janu- 
ary 1, 1976 and prior to or during the 
period “s’” and not recovered in sales 
of that product through the period ‘‘t” 
and the increased costs cf crude oil at- 
tributable to the specific covered prod- 
uct or products of the type “i” pur- 
chased or landed on or after January 
1, 1976 in the period “t.” “A,’’ also in- 
cludes the increased costs of crude oil 
and purchased products attributable 
to the covered product or products of 
the type “i” incurred through Decem- 
ber 31, 1975 and not passed through as 
of January 31, 1976, and not recovered 
in sales of that product through the 
period ‘‘t’’. Notwithstanding the fore- 
going provisions of this paragraph, for 
the product i=3, “‘A,” shall be at least 
100% (one hundred percent) of ‘“A;*’, 
plus the sum of “A,” and “A,”’; but 
may, at the option of the refiner con- 
cerned, be up to 110% (one hundred 
ten percent) of ‘“‘A;’’, plus the sum of 
“As” and “Ar, 

2. Section 212.83(c)(2)iii(E) is 
amended by amending paragraph (II) 
of the definition of ‘‘N,”’ and adding a 
new paragraph (III) to the definition 
of ‘“‘N;’”’ to read as follows: 


§ 212.83 Price rule. 
» : * “ * 
c (e) Allocation of increased costs. 
(2) Formulae. * * * 


(iii) Definitions. * * * 
(E) The “N” factor. * * * 


(II) Beginning not later than March 1, 
1977 or, at the option of each refiner, begin- 
ning as of any month price thereto but not 
before June 1, 1976, and ‘until December 1, 
1978 but not thereafter: 


‘a “ Et iy re "i 
— i 
Rt 

(III) Beginning December 1, 1978: 

(aa) For i=3: 

N{=E(U})+F;' 


(bb) For i=1, i=2, and i=4: 


N 


w.t = et(i-u.t)/r.t 
i - i t. 
+ 1 


to ast 
Rt-R;=3 


* * * * * 


3. Section 212.83(c)(2)(iii)CE) is 
amended by inserting a new definition 
of “R,=3'’ and a new definition of 
“U;” between the definition of “R*‘”’ 
and the definition of ‘“E,*”’ to read as 
follows: 


§ 212.83 Price rule. 


* * . ad * 


(c) Allocation of increased costs. 
ss & 

(2) Formulae. * * * 

(iii) Definitions. * * * 

(E) The “N” factor. * * * 

R,=3'=The total volume of gasoline (i=3) 
refined by the refiner from crude oil (in- 
cluding unfinished oils which were cov- 
ered products as of May 31, 1976 and 
synthetic fuels), and including volumes 
attributable to additives, in the period 
ae 

U;=The fraction of the total increased non- 
product costs (excluding marketing cost 
increase) allocated to gasoline by the re- 
finer in the period “‘t’”’. “U,’”’ shall be no 
less than 


{FR Doc. 78-30427 Filed 10-25-78; 10:31 am] 
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